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documentary evidence admitted into the record, PWCS requests that the Hearing 
Officer rule in its favor and not find PWCS liable in any manner.   
 

A. Burden of Proof 
 
It is well established that the party filing a due process complaint has the burden of 
proof in a due process hearing.  “The burden of proof in an administrative hearing 
challenging an IEP is properly placed upon the party seeking relief.” Schaffer ex rel. 
Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  As 
such, in this matter, the burden is on the  to demonstrate that  was 
deprived of FAPE to the extent that necessitates placement is a private school that 
does not provide special education services, as defined by the Regulations Governing 
Special Education Programs for Children with Disabilities in the Virginia (“VA 
Special Education Regulations”).  According to the VA Special Education Regulations, 
FAPE is defined as:   
 

“Free appropriate public education” or “FAPE” means special education 
and related services that: (34 CFR 300.17) 
1. Are provided at public expense, under public supervision and 
direction, and without charge; 
2. Meet the standards of the Virginia Board of Education; 
3. Include an appropriate preschool, elementary school, middle school or 
secondary school education in Virginia; and 
4. Are provided in conformity with an individualized education program 
that meets the requirements of this chapter. 

 
8 VAC 20-81-10.   
 
Further, the VA Special Education Regulations defines “special education” as follows:  
 

Special education” means specially designed instruction, at no cost to 
the parent(s), to meet the unique needs of a child with a disability, 
including instruction conducted in a classroom, in the home, in 
hospitals, in institutions, and in other settings and instruction in 
physical education. The term includes each of the following if it meets 
the requirements of the definition of special education: (§ 22.1-213 of the 
Code of Virginia; 34 CFR 300.39) 
1. Speech-language pathology services or any other related service, if the 
service is considered special education rather than a related service 
under state standards; 
2. Vocational education; and 
3. Travel training. 
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• An IEP meeting to plan for  transition to the selected school will occur 
no later than 20 business days following the signing of this Agreement to 
address the development of a structured plan for transition. The last proposed 
IEP, developed on October 5, 2023, will serve as the draft. The IEP meeting 
would be facilitated by the Virginia Department of Education (VDOE). 

o The IEP team will discuss and determine any reduction of assignments, 
quantity of assignments to demonstrate mastery, and/or modifications 
to assignments.  

o The IEP team will consider a delayed start time (8:30 a.m.) and/or early 
release (12:30 p.m.) from school.  

o The IEP team will consider whether  will complete her physical 
education requirements for 9th and 10th grade through Virtual 
Virginia.  

o The IEP team will consider whether  will require participation 
in a Learning Strategies class for special education services toward her 
IEP goals.  

o The IEP team will consider whether  requires a collaborative 
general education class for Algebra 1 and/or any subsequent core math 
class. 

  
• PWCS agreed to provide data collection toward IEP goal progress with 

 quarterly IEP progress reports during the 2023-24 and 2024-25 
school year(s).  

 
• PWCS agreed to schedule an IEP meeting with the family quarterly to discuss 

 progress, review goals, and review accommodations. A list of 
proposed dates for these meetings will be provided to the Parents within seven 
(7) days of the signing of this Agreement.  
 

It is noted that several of the accommodations the IEP team was to consider as stated 
above, such as the learning strategies class, are items that the  stated she 
was getting at  and could easily be offered by PWCS if   
IEP team found the same to be appropriate to assist her in making meaningful, 
educational progress. The above, along with the selection of any PWCS high school, 
was rejected on behalf of the Parents by their non-attorney representative because 
PWCS was not offering to pay “even one penny” for    
 
The  cannot have it both ways.  Either  requires specially designed 
instruction, as evidenced by qualifying for services under the IDEIA, and attend a 
school that can and will deliver specially designed instruction to be provided FAPE 
or she “needs” to attend   The intent of the IDEIA is provide specially 
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meaningful, educational progress and has offered  a placement that is her 
least restrictive learning environment.  For all of the foregoing reasons,  
should not attend  at public expense.   
 

C. PWCS Did Not Receive Timely and Sufficient Notice of Private 
Placement 
 

Moreover, PWCS contends that the notice given to PWCS about placing  in 
a private school was not proper.  While PWCS agrees that it was given written 
notice more than ten (10) days prior to the start of the PWCS school year, the email 
still does not meet the notice requirements that have been upheld by the courts and 
other hearing officers.   
 
Per 8 VAC 20-81-150(B) regarding the placement of a child in private school when 
FAPE is at issue:   
 

B. Placement of children by parents if a free appropriate public 
education is at issue. 
1. Local school divisions are not required to pay for the cost of 
education, including special education and related services, of a child 
with a disability at a private school or facility if the local school 
division made a free appropriate public education available to the child 
and the parent(s) elected to place the child in a private school or 
facility. (34 CFR 300.148(a)) 
2. Disagreements between a parent(s) and a local school division 
regarding the availability of an appropriate program for the child and 
the question of financial responsibility are subject to the due process 
procedures of 8 VAC 20-81-210. (34 CFR 300.148(b)) 
3. If the parent(s) of a child with a disability, who previously received 
special education and related services under the authority of a local 
school division, enrolls the child in a private preschool, elementary, 
middle, or secondary school without the consent of or referral by the 
local school division, a court or a special education hearing officer may 
require the local school division to reimburse the parent(s) for the cost 
of that enrollment if the court or the special education hearing officer 
finds that the local school division had not made a free appropriate 
public education available to the child in a timely manner prior to that 
enrollment and that the private placement is appropriate. A parental 
placement may be found to be appropriate by a special education 
hearing officer or a court even if it does not meet the standards of the 
Virginia Department of Education that apply to education provided by 
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the Virginia Department of Education and provided by the local school 
division. (34 CFR 300.148(c)) 
4. The cost of reimbursement described in this section may be reduced 
or denied: (34 CFR 300.148(d)) 
a. If: 
(1) At the most recent IEP meeting that the parent(s) attended prior to 
removal of the child from the public school, the parent(s) did not 
inform the IEP team that they were rejecting the placement proposed 
by the local school division to provide a free appropriate public 
education to their child, including stating their concerns and their 
intent to enroll their child in a private school at public expense; or 
(2) At least 10 business days (including any holidays that occur 
on a business day) prior to the removal of the child from the 
public school, the parent(s) did not give written notice to the 
local school division of the information described above; 
b. If, prior to the parent's(s') removal of the child from the public 
school, the local school division informed the parent(s), through proper 
notice of its intent to evaluate the child (including a statement of the 
purpose of the evaluation that was appropriate and reasonable), but 
the parent(s) did not make the child available for the evaluation; or 
c. Upon a judicial finding of unreasonableness with respect to actions 
taken by the parent(s). 
5. Notwithstanding the above notice requirement, the cost of 
reimbursement may not be reduced or denied for the parent's(s') 
failure to provide the notice to the local school division if: (34 CFR 
300.148(e)) 
a. The parent is illiterate or cannot write in English; 
b. Compliance with this section would likely result in physical or 
serious emotional harm to the child; 
c. The school prevented the parent(s) from providing the notice; or 
d. The parent(s) had not received notice of the notice requirement in 
this section. 

 
8 Va. Admin. Code 20-81-150 (Emphasis added) 

 
In Sarah M. v. Weast, 111 F. Supp. 2d 695, 701 (D. Md. 2000), the Court delineated 
what constitutes a removal.  The Court stated:  

 
“The Court therefore concludes that “removal” in the federal statute 
pertaining to prior notice requirements refers to the actual physical 
removal of the child from public school. If the removal occurs during 
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regulations and, thus the Hearing Officer should refuse payment by PWCS of 

   
 

D. PWCS Does Not Owe  Compensatory Education Other Than 
What Has Already Been Agreed To.  

 
In addition to not meeting their burden of proof that  should attend a private, 
college preparatory school that does not offer specially designed instruction, and thus 
cannot provide FAPE, at public expense, the Parents did not meet their burden of 
proof that  is owed compensatory education hours in addition to the hours 
agreed upon in the settlement agreement and did not offer any information regarding 
how they came to believe those hours are owed. As stated above, during the course of 
the hearing, the Hearing Officer stated she “would have an issue” with the Parents’ 
assertion that PWCS owing seventy-six (76) hours over and above the hours agreed 
upon in the settlement agreement means that PWCS should pay for  (N.T. 
p. 517).  
 
Further, the Parents did not provide any credible testimony as to how they came to 
the amount they believe is owed and/or how they arrived at that number of hours.  
While the Parents’ representative attempted to justify the request for an additional 
seventy-six (76) hours, she was not under oath and subject to cross-examination.4  As 
such, any such justification should either be dismissed completely or given no weight.  
Further, when PWCS, in an attempt to resolve this matter prior to the hearing going 
forward on Day 4, offered thirty-five (35) hours of additional compensatory education 
and asked for a justification for the additional seventy -six (76) hours requested, the 

 refused the offer of thirty-five (35) hours, continued to insist on the seventy-
six (76) additional hours without justification, and added monetary requests in the 
amount of sixteen thousand, six hundred and ninety-nine dollars ($16,699)5, which 
they believe is the per pupil expenditure for students in PWCS, as well as one 
hundred percent (100%) of  tuition at  for two (2) years.6   
 
It is anticipated that the  will attempt to provide a justification for the 
additional hours during in their closing brief and that the justification attempt will 
be related to homebound hours not delivered.  It is noted that Virginia homebound 
guidelines, which are not Virginia law, regulation, or policy, and which is an exhibit 
presented by the Parents, specifically states that homebound is not supposed to 

 
4 The Parents’ representative calculated one point six (1.6) hours for the forty-six (46) days that 

 was absent allegedly due to illness to equal seventy-six (76) hours.  (N.T. 969).  
5 This is the amount the Parents believe PWCS spends per pupil each school year.  Regardless of the 
amount, when a child is not enrolled in a school division, the school division does not receive funding 
for that student.   
6 This request changed throughout the resolution and hearing process, but the request from the 

 always included a monetary amount. 
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 educational needs but is also committed to rebuilding a relationship of 
mutual trust with the  through methods such VDOE IEP Facilitation and 
data meetings.  PWCS remains committed to working with the parents positively and 
to moving forward in the student's best interest. 
 

J. Conclusion 
 

For all of the foregoing reasons, PWCS generally and specifically denies the 
allegations made during the due process hearing and respectfully asks that the 
matter be found in favor of PWCS. 
 
Respectfully, 

 
Nicole M. Thompson 
Assistant Division Counsel-Special Education 
Office of Division Counsel  
 
c:   and  Parents  (hand delivery) 

Kimberly Mehlman-Orozco, Parents’ Representative (electronic mail) 
Ashley Reyher, Ed.D., Associate Superintendent for Special Education (electronic 
mail) 
Wendy Martin-Johnson, Ed.D., Director, Programs and Development, Office of 

Special Education (electronic mail) 
Amanda Mallory, M.Ed., Assistant Director, Procedural Support, Office of Special 

Education (electronic mail)  
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